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29 March 2018 

 

The Clerk 
Education and Workforce Committee 
Parliament Buildings 
Wellington 
 

Employment Relations Amendment Bill 2018 – Submission by Canterbury Employers’ Chamber of 
Commerce Inc. 

1.0 The Canterbury Employers’ Chamber of Commerce (The Chamber) is a not-for-profit 
membership-based service organisation that has he home and voice of business in the 
Canterbury region since 1859.  Comprised of over 2900 members, The Chamber actively 
provides advisory and consultancy support in employment relations, human resources and 
health and safety, and training and development in many areas including employment relations. 
 

2.0 The Chamber has serious concerns with much of the Bill.  The Bill is mostly concerned with 
unwinding the incremental changes to the Employment Relations Act introduced by former 
governments which we believe have generally helped to create conditions in which business 
can grow and provided the flexibility needed to respond to changes in market demands. This 
has contributed to record levels of employment.   

 
3.0 Agility, adaptability and innovation are key and necessary attributes of a successful business. 

Our members view the overall affects of the proposed amendments as being counter-
productive and unnecessarily reintroducing rigidities into the employment environment.  Many 
of the Bill’s provisions will have a direct and adverse effect on productivity with negative 
consequences for all stake-holders.  New Zealand has an employment law environment that 
protects the rights of workers while providing a flexible and easy structure that encourages 
employment. 
   

4.0 The Chamber also fully endorses the wider substantive submissions and conclusion made on its 
behalf by BusinessNZ.   

 
5.0 We also wish to appear to speak to our submission. 

 
6.0 Part 1 – Collective bargaining and unions 

 
6.1 Paid time off for union delegates 

 
Whilst time off for union delegates is not a new concept, we have a number of concerns with 
clause 4.  Firstly, it extends to all workplaces and would include workplaces with a minority – in 
some cases a very small minority – of union members.  There is no proposed limitation on the 
number of union delegates and there have been disputes in the past about the number of 
delegates reasonably necessary in relation to the size of the workforce. Employers could, as a 
consequence, be disproportionately and unreasonably subjected to additional costs and 
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reduced productivity.  Another source of potential conflict is the fact that a union delegate is to 
be given a choice as to whether the delegate will agree with or inform the employer of an 
intention to undertake union activities.  Given that choice, it is suggested that the second option 
will become the norm which will only serve to heighten potential for conflict and dispute.   
 
We recommend: 
(1) that workplaces with fewer than 5 union members be exempt from this requirement unless 
otherwise agreed with the employer; and 
(2) that proposed s18(2)(b) be amended by adding “(iii) what arrangements are being, or have 
been, made to ensure the normal work of the delegate is not unreasonably disrupted while the 
delegate is undertaking the activities”. 
 

6.2 Union access to workplaces 

Clauses 5 – 8 would remove the present requirement for a union representative to seek the 
employer’s initial consent to enter the workplace.  Not only is this considered to be detrimental 
to building positive relations between unions and employers, it would potentially remove an 
important opportunity for the communication of any specific workplace requirements relating 
to health and safety and security arrangements.  In smaller organisations there may be only one 
person or a limited number of persons with the necessary knowledge of these requirements 
and given the absence of any requirement to give reasonable notice of an intention to enter, 
that person (or persons) may not be readily available.  There appears to be little evidence of 
difficulties encountered by union representatives in entering workplaces and the current 
provisions provide adequate safeguards against any employer which unreasonably declines 
consent or ignores a request.  

We recommend these clauses be deleted. 

6.3 Duty to conclude bargaining 

Clauses 9 – 11 and 14 require the parties to conclude a collective agreement unless there are 
genuine reasons for not doing so and also require that bargaining continues notwithstanding 
that stalemate has been reached in other matters.  This amounts to the mandatory conclusion 
and adoption of a collective agreement – contrary to Article 4, Right to Organise and Collective 
Bargaining Convention 1949 (no.98), ratified by New Zealand in 2003 (by a Labour Government) 
which requires that mechanisms for collective bargaining and conciliation be voluntary.  At a 
practical level there is a real risk that a genuine and pressing need to restructure a business 
could be frustrated by claims that the employer is in breach of its good faith obligations by 
attempting to separately progress a restructuring proposal at the same time as being required 
to engage in collective bargaining.  In this way the initiation of bargaining becomes a tactical 
tool in resisting change.  This would have serious implications for business competitiveness, if 
unable to respond dynamically to changes in its markets.   

We recommend clauses 9 – 11 and 14 be deleted. 

4.4 Insertion of pay rates into collective agreements and wider consequences 

 The vast majority of collective agreements include pay rates.  Clause 16 would make this 
mandatory.  However, when considered in conjunction with proposed clauses 18, 19 and 20 
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(reinstating the ’30-day rule’) the combined effect of these changes would be to prevent an 
employer and an employee whose work is covered by a collective agreement, but who is not a 
union member, from agreeing at any time on conditions of employment, including pay rates, 
that are inconsistent with the collective agreement, including pay rates.  This would be a 
significant and serious departure from the present and previous legal position and will constrain 
the ability to provide terms of employment tailored to individual’s needs – particularly skilled 
employees who choose not to become union members – and in this regard, seriously inhibits 
an employer’s ability to attract and retain.  It also raises serious freedom of choice issues for 
workers who choose not to belong to a Union and wish to negotiate their own agreements. 

We recommend that clauses 16, 18, 19 and 20 be deleted. 

4.5 Providing information to new employees and unions 

 Clauses 17 and 18 raise fundamental concerns around principles of privacy and duress and 
introduce an unacceptable level of bureaucracy for employers.  The sole purpose of these 
changes is to assist unions to recruit new members via an overly bureaucratic process based on 
a presumption that information about new employees must be given to unions unless the 
employee expressly objects and objects within the prescribed time frame.  Such a presumption 
is ill-conceived and ignores fundamental privacy principles that the release of personal 
information should by authorised by the individual.  The Bill goes too far in trampling on those 
rights and creates a source of tension between employer and employee. 

We recommend these clauses be deleted. 

4.6 Removal of proportionate response to partial stoppages 

 Clauses 21 – 23 would remove the ability of an employer to make a proportionate deduction to 
wages of those engaged in lower level industrial action leaving employers with only an “all or 
nothing” choice.  This will only serve to disproportionately strengthen the bargaining position 
of workers/unions engaged in collective bargaining – on the assumption that employers will be 
reluctant to lock-out or stop paying wages to those engaged in such tactics as overtime bans or 
reducing their normal level of performance.   Like other measures in this Bill, this is a step too 
far.   

We recommend these clauses be deleted. 

 5.0 Part 2 – Other amendments 
 
5.1 Trial periods 
 
 We are pleased to see that the government has acknowledged the position of smaller 

employers with regard to their reliance on the 90-day trial.  The 90-day trial has enabled all 
employers to have a measure of confidence in managing the risks often associated with 
recruiting persons considered to be at the margins from an employment perspective e.g youth, 
those unemployed for long periods of time, those without a formal qualification etc.  

 
Clause 29 would remove the ability of organisations employing 20 or more employees from the 
ability to utilise a trial period.   It is unclear whether the reference to ’20 employees’ is to actual 
persons or FTE’s.  In our view the Act’s present provisions around the use of the 90-day trial 
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should not be restricted and if anything would benefit from a little more flexibility so that 
periods during which an employee is unable to work should not be counted as part of the 90-
day trial.  At present an employee could be immobilised for a significant period of time after 
commencing employment yet the employer has no ability to extend the 90-day period, thus 
both parties are effectively denied the opportunity that the 90-day trial seeks to provide and 
the potential exists for adverse consequences for each.   

 
We recommend that clause 29 be deleted or if not deleted, the trial period scheme be permitted 
for employers employing 50 or fewer full-time equivalent employees.  It is further 
recommended that a trial period exclude days upon which an employee is prevented from 
working due to incapacity. 

5.2 Amendments to Part 6A 

Having demonstrated some understanding of the position of smaller employers in relation to 
trial periods it is odd that clause 32 then removes the present exemption for small business 
from Part 6A.  Many of our members are small service-based organisations and are not well 
equipped to deal with the complexities imposed by Part 6A.  Given that this was the primary 
reason for exempting them, we submit that the present exemption should be retained. 

We recommend that clause 32 be deleted. 

5.3 Rest and meal breaks 

 Clause 35 also represents a significant departure from both existing and previous provisions.  
This is a provision of vital concern to our members, particularly in the manufacturing sector and 
for others concerned with continuous processes or the provision of services. Not only does it 
unhelpfully return the rigidities associated with previous enactments in relation to the times at 
which breaks are to be taken (as a default position in the absence of agreement) but it would 
remove, at a stroke, all arrangements freely entered into and agreed between employers, 
employees and unions, under present s69ZD(2). Such agreements are practical and made in 
recognition of the particular nature of the processes at a particular workplace.  They often occur 
where there is a need to continuously monitor plant and machinery  and where such plant must 
be set up to run continuously with a minimum number of stoppages, often for reason of 
economic efficiency.  Employees who work under such arrangements are often compensated 
for doing so e.g. they are paid for meal breaks.   The effect of clause 35 would be to remove the 
ability of parties to enter into such agreements (since there is no equivalent provision in the Bill 
to s69ZD except for organisations providing essential services) and thereby impose significant 
additional compliance costs on business and losses to productivity.   

 An example of one such arrangement is a successful Christchurch-based export manufacturer 
employing 60 employees locally and a further 45 overseas.  At present the factory operates 24 
hours over 3 days with operators working 3 x 12 hour shifts plus 4 hours worked on the fourth 
day.  Because of the requirement to operate machines continuously employees take meal 
breaks when they can and there is a 15-minute handover period – effectively a 12¼ hour day.   

The arrangement works flexibly and well.  Cafeterias are designed to allow operators to monitor 
their work area and attend to breakdowns.  Because break times cannot be fixed, operators are 
compensated with paid meal breaks.  Under proposed s69ZD, these same operators would need 
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to be provided with an additional 30-minute meal break as a result of working 15 minutes 
beyond 12 hours.   

The company concerned reasonably asks: where in the 12 ¼ hour day can they work in the three 
rest breaks and two 30-minute meal breaks?  The effect on productivity of providing the extra 
meal break would be significant and will have serious implications for the business.  The 
company would be obliged to review its practice of paying for meal breaks and operator’s 
earnings would be further reduced as a result of no longer meeting criteria under the collective 
agreement for the payment of overtime and allowances.  

The above arrangement was the result of employees, the union and company management 
working together to provide a resolution which benefited all parties. By being overly 
prescriptive business is denied the ability to manage in the most productive way it can.  Costs 
will rise; productivity will fall – this has implications for both employers and employees alike. 

There is little, if any, evidence that employees are not being provided with reasonable meal 
breaks and rest intervals.  It is our experience, based upon anecdotal evidence, that more often 
than not it is employees that seek flexibility in the number of breaks – many expressing a desire, 
for example, for fewer breaks in order to leave work early.  In particular this affects those 
seeking flexibility in their working day, people with school age children who may not want or 
need breaks in preference to meeting childcare obligations. It suppresses a well-documented 
trend in employees’ demand for an increase to flexibility and life balance in general. 

Such accommodations may not raise health and safety concerns and with good-will can be 
workable -  but will simply not be possible should clause 35 proceed in its present form. 

 Put shortly: if it isn’t broken why fix it? 

 We recommend that clause 35 be deleted.  In the alternative it is submitted that the provisions 
providing for exemptions permitted under present s69ZD(2) be retained. 

 
Conclusion 
 
1. The Chamber believes the changes proposed in the Amendment Bill are unnecessary, and will 

have a negative impact on workplace relationships, employment opportunities for marginalised 
workers and the freedom of choice of those who do not wish to join a Union.  It is hard to see the 
wider benefits for employment and appears the only group who will be impacted positively by 
these changes are the unions. 
 

2. The Bill will not enhance the performance of New Zealand businesses, and will not create new 
employment opportunities for New Zealand workers.  We recommend that it not proceed. 

 
 

 


